Awlaad Al-Assal Chapter 33


Concerning Selling, Buying, and Trade (7 Parts)





Part One:





1.  Buying or Selling is unlawful unless the buyer and the seller are both free to act and none of them under any imposed guardianship.





2.  It can not be done  unless the seller is willing to sell and the buyer accepts to buy without pressure and when one agrees and the other then accepts it can be completed otherwise it has to be called off.





3.  If they depart before writing a sales contract or before the price is paid and when the merchandise is returned to owner (seller) they can do so unless there is a binding witnessed agreement to the contrary.





4.  It is acceptable to sell a not available item based on specifications. When the item becomes available the sale is valid as long as it is according to specifications otherwise the buyer can choose to cancel the agreement.





5.  A product that is mobile like domestic animals, food, grain, cloths, wood products, metals are considered sold when they are transported from the seller to the buyer. Valuable items such as precious stones and gold are usually handed from seller to buyer at which time they are considered sold. Fixed items such as land, gardens, and buildings are considered sold when the seller informs the buyer of  date transaction takes effect. 





6.  some sales are not based on written contracts, other are based on written contract. In the later case it is legal when the contract is delivered to the buyer signed by two witnesses. The more witnesses the better. The contracts can be a form contract (‘warraq’) or by a scribe {‘katib’) with the signature of the seller following the signature of the scribe. The book (contract) shall acknowledge the sale and describe the conditions of the sale, specifications of the sold item, identify the price and payment terms which can be immdeiate or deferred and if deferred the deferment period.





7.  If it is without contract a down payment is usually considered a proof of sale. If the down payment is accepted it is an indication that the terms are acceptable to both sides.





8.  If the buyer changes his mind, he looses the down payment. If the seller changes his mind, he has to return double the down payment.





9.  If the sale is for immediate payment, it is considered complete when the buyer makes the full payment and the seller hands the merchandise.





10.  If the sale for deferred payment, the seller has no choice but to hand the merchandise and wait for the period specified in the payment agreement (to be paid).





11.  It is not necessary to know amount or price of substitution at the time of sale, it is to be determined later if it becomes necessary.





12.  If the price is fixed it is better to identify the currency it is based on; e.g. Egyptian (‘Massry”), Cesarian (‘Caiseria or Soor’), .. etc. If currency is to be exchanged, it is better to find out rate of exchange in advance.





13.  It is necessary to specify the goods sold accurately. For example if a garden is sold it is important to specify if it is sold with or without the fruits for the year of sale or if what is sold is the fruits without the trees, .. etc.  If a house is sold it is important to specify if the building alone is sold or if the building and contents are sold. These examples are commonly known to the public and are used to illustrate the importance of accurate specification.





14.  If a basic item was sold only without the fruits like trees without the fruits, it is the responsibility of the seller to claim his fruits and take care of watering and feeding and transportation of what is his.





15.  What can be measured or weighted can be sold in lot (without measurement) but it is better to use measurements.





16.  If one buys in lots and he knows the unit price, he can choose to take the whole or as many units as equals his payment!





17.  If one buys a lot according to a price per unit and if he finds out that he received less units than he paid for, he can choose to take it or break the contract. If he receives more units than he paid for he can choose to return the excess!  Example if one paid 100 pences (‘darahim’) for 100 yards of material and if it was found to be less than 100 yards he can choose to take it or break the contract. If it is more, he can choose to keep or return the extras.





18.  If one sees an item he owns being sold by another he ought to speak up, and if he does not it is as if he sold it himself.





19.  A slave can buy anything he wishes to buy, but all he buys belongs to his master!!!





Part Two:





20.  If the item spoils (or damaged) before the sale is complete and if it is in the hands of the buyer or not the sale is off. If the buyer is the one that caused the damages required to pay the price to the seller. If someone else cause the damage, the buyer has the choice to call the transaction off and it is up to the seller to request restitution from the party that caused the damage.





21.  If it spoils or damaged after the sale is complete even if this happens on the day it is delivered it belongs to the buyer and he owes the full price to the seller. If the sold item was a slave and lost an eye or a hand or a leg, or if it was a house it burned by fire partially or fully, or if it was a village and was flooded partially or fully, the loss is that of the buyer unless it is proven that the seller cheated or caused intentional damage to happen.





22.  Every increase in the value of the item sold is a gain to the buyer only and none of it returns to the seller.





23.  If they disagree about loss of value, the word of the seller is and his solemn oath are taken.  But concerning increase in value, the word of the buyer and his solemn oath are taken.





Part Three:





24.  Choice (option) buying is to say that if I like the given item on a given date and for a given price I will take it and sign a contract to that effect. It is dealt with as a choice not a test.





25.  If a period for the option is not stated, three days is usually and customary waiting period for goods that do not spoil. The item stays with the seller for the time of the option and can not be traded without permission from the buyer, but if the buyer refuses to act when the option expires he looses the option and owes the price thereof.





26.  If the person who placed the option dies, the option agreement is off.





27.  If one buys an item based on specific qualities and if the qualities are not there, he can choose to ask for full refund. For example if one buys a slave who is supposed to be a prize fighter and was not he can ask for full refund.





28.  Also if one or his agent buy an item and did not see it in advance, he can choose to return it if it is not what they thought it was.





29.  It is adequate for buying some items based on visual inspection to examine a sample. For example buying large quantities of oil or grain or folded lots of cloth material.





30.  If a fault was found in the item (through inspection) the buyer can choose to call the sale off. He can also accept it for a lower price acceptable to the seller.


(finish later 31..41).





Part Four:


Concerning Things Not Sold or Bought





42.  It is unlawful to sell free people, or to sell a believer to a non-believer. It is also unlawful to sell relatives or things that are in a charitable trust. In general anything that can not be owned can not be sold. Also things that are in position as a trust or acting for another. Also things that are not controlled can not be sold, an escaped slave, fish in the river, birds in the sky, or gazelle (wild animals) in the wild.





43. Also it is illegal to sell what is illegal, for example dead animals, animal in its blood (not slaughtered legally), what was killed by a lion, what was slaughtered for the idols, the meat of poisonous animals (unless it is for purposes other than human consumption). Also vultures meat . Also meat of snakes, lions, killer plants, and the many other poisonous meats and flesh of insects.


[Here, they are talking about human consumption of meat, but if the sale is for other purposes, the prohibition might not be of real use]





44.  It is illegal to sell an unknown when the payment is due, like a sale of an item without having its description before the price is determined. Examples are: the off-spring without it’s mother (here they are talking about things like domestic animals), fruits before they are on the tree, or milk in the breast, essences (‘missk’) in the bottle, or honey in the jar!


[meaning one has to have a clear way of knowing quality and estimating value]





45.  Not legal to sell common use items such as roads, water ways, or common wilderness if no improvement was made to it nor effort was made to transport it.





46.  Can not sell pregnant without its child or mother without new born for fear that the new born might starve to death (could be talking about domestic animals again!). Also can not sell tool of destruction to one who is to cause destruction, like a knife to a thief, or right of way to one who is known to misuse it (‘zoughaly’).





47.  If one sells what is not legal mixed with things that are legal to sell, it is up to the buyer to accept one and refuse to pay for the other. Example, if one sells two as slaves but one of them was free, the buyer can refuse to pay for the free person since he is not legal to sell! 


[Here they go again!]





48.  If one buys an item to be used as charitable trust or to be given away as charity, he can not sell it back unless he can prove that he became impoverished after his initial decision.





49.  If one sells a house that is not his, and if the buyer not knowing built a structure on the property. The original owner can decide what to do since it reverts to him. He can allow the sale to stand if he gets paid what he considers the value. If he decide to claim his home back, he can choose to remove the structure or pay a fair price for it an leave it standing.





50.  The would be buyer also has a choice to buy or  remove what he added and take back the original price he paid.





51.  A guardian or agent is not allowed to buy any of the properties of the person in their custody.





52.  A ruler is not allowed to buy a moving or fixed property from the state he rules unless he pays fair market price and the approval or the seller, otherwise it shall be taken away and put for public use. This also applies to using agents to do such transactions.





53.  It is unlawful to use false/unrealistic conditions for sale. Example, if one says that if this cow gives birth and its off-spring also gives birth, it is considered an unrealistic condition of sales. Another example if one says I sell you this house for fifty if you sell me your slave for twenty, again this is considered unrealistic condition. Another example, if one says I sell you this salve for 10 cash or 10 deferred, it is unrealistic condition (because he is equating cash with deferred payment)!





Part Five:


Concerning What Is Undesirable and Not Allowed to Sell





54.  It is undesirable to sell what can cause harm, like separating a servant (woman) and her children, especially if they did not reach legal age. A servant and his brothers, a servant and his wife and children. Also selling of urban (city dweller) to un-urban (villager) and vice versa.





55.  It is also undesirable to tell one who already bought and paid, I can sell you something better for even lower price.





56. It is also undesirable to tell one who is selling an item for a benefit (stress selling)  that he has to buy it back little by little for a higher price.





57.  It is undesirable to hold sales on Sundays or on the days of the Lord’s Feasts, but if a sale was held on those days, it is to be completed.





58.  It is undesirable to inform the seller (falsely) that his product is not in demand to gain advantage and drive the price lower.





59.  If the seller detects that (he is being deceived) he can choose (not to sell).





60.  It is undesirable to tell exaggerated sales reports and to buy for a price and sell to partners for a higher price, like if one buys for 10 and sells to his partners for 20. 





61. Every thing based on deceit in buying or selling is undesirable.





62.  It is unlawful to fix prices or control supplies to drive prices up. Also it is unalwful to control essentials supply to drive its prices up. Examples of essentials are food, drinks, clothes, houseing, and what is needed for maintaining profession (light industry).





Part Six:





63.  If a negotiation develops, repeat sales for same price is desirable. Repeat sale for lower or higher prices is not desirable. But if the product develops a defect, it can be sold for lower price as if it was a different transaction.





64.  If the item looses some of its value, it is possible to reduce the price proportional to loss of value if negotiation develops. If the product looses all value, all negotiations are ceased.





65.  I
